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Résumé

Cet article examine la nouvelle loi 

chinoise sur le droit international privé 

entrée en vigueur le 1er avril 2011. Après 

une étude historique de la loi, l’auteur 

procède à l’analyse de ses principales dis-

positions, lesquelles ne s’appliquent qu’à 

certaines matières du droit civil.

Abstract

This article is discussing the new 

Chinese law on private international law 

entered into force on April 1st 2011. After 

an historical analysis, the author studies 

the most important sections of this law, 

whose application is limited to chosen 

subjects of civil law.
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On October 28, 2010, the Standing Committee of the Eleventh 
National People’s Congress adopted China’s fi rst statute on Confl icts Law 
– “Act on the Application of Laws over Foreign-related Civil Relation-
ships” (hereinafter referred to as the “Confl icts Act”)1. This is considered 
to be a historic event in Chinese legislative history, as it indicates China 
has ultimately modernized its confl ict-of-law rules after so many years of 
unremitting efforts made by the legislators and the scholars; more import-
antly, the passage of this long-expected Act marks that “the socialist legal 
system with Chinese characteristics” has been successfully established as 
scheduled, which implies that China, the largest developing country, and 
the second largest economy in the world, can now claim to have a system-
atic legal system2.

Basically speaking, the adoption of the Confl icts Act is a response to 
the increasing volume and growing diversity of international civil dis-
putes. Another impetus was the acceleration of the development of private 
international law across the globe, notably the adoption of the Rome I 
Regulation and Rome II Regulation3, and legislative reforms in Germany, 
Switzerland, Italy, and the United Kingdom as well as China’s neighbours 
such as Japan and South Korea.

The promulgation of the Confl icts Act, needless to say, represents that 
China has succeeded in achieving the goal of codifying substantial parts of 
its private international law whose signifi cance cannot be overestimated. 

1 Zhonghua Renmin Gongheheguo Shewai Minshi Falvguanxi Shiyongfa [Act on the 

Application of Laws over Foreign-related Civil Relationships] (2010) (P.R.C.); 

Zhonghua Renmin Gongheguo Zhuxi Ling [Order of the President of the People’s 

Republic of China, No.36], available online at: <www.npc.gov.cn/huiyi/

cwh/1116/2010-08/28/content_1593162.htm>.
2 At the 15th National Congress of the Communist Party of China, the rule of law prin-

ciple was established as a fundamental principle for the administration of the country, 

and in order to implement the principle the Party put forward a legislative plan pursu-

ant to which the socialist legal system with Chinese characteristics would be shaped up 

by 2010. To ensure the accomplishment of the legislative plan, the National People’s 

Congress, China’s supreme legislature, has obviously accelerated legislation after 2005. 

See Zhongguo Gongchandang Dishiwuci Quanguo Daibiaodahui Wenjian Huibian 

[Collection of Documents of the Fifteenth National Congress of the Communist Party 

of China] 5-6 (1997); See also Zhengxin Huo, “China’s Codifi cation of Confl icts Law: 

Latest Efforts”, (2010) 51 Seoul L.J. 283. 
3 I.e., The Rome Convention on the Law Applicable to Contractual Obligations, and the 

Rome Convention on the Law Applicable to Non-Contractual Obligations.
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Nevertheless, the Confl icts Act is far from perfect, for instance, it contains 
choice-of-law issues on civil relationships only, thus failing to keep up 
with the worldwide development of private international law character-
ized by a trend toward comprehensive codifi cation4. Moreover, some arti-
cles included in the Confl icts Act have aroused suspicion and even 
criticism. The clamour comes mainly from within China’s legal commun-
ities and stems from a view that the Confl icts Act’s fi nal draft ignores the 
suggestions and opinions put forward by confl icts scholars and, its hasty 
passage is an expedient to satisfy the fulfi lment of political target.

As the Confl icts Act has triggered off hot debate both at home and 
abroad, it is benefi cial and necessary to provide a timely and systematic 
review of it. Therefore, this article seeks to make an objective and compre-
hensive assessment of the Confl icts Act by tracing its history, scrutinizing 
its most important provisions, and drawing a conclusion.

I. Legislative Background

A. An Evaluation of Chinese Private International Law 
Prior to the Confl icts Act

Today, 61 years after the establishment of the People’s Republic of 
China, the Country has fi nally enacted its Confl icts Act. An ex post exam-
ination will reveal that the legislative development of private international 
law in the PRC is full of frustrations. In fact, the study of private inter-
national law has only been regarded as an independent discipline after 
China’ reform and opening up to the outside world in the late 1970s, and 
for many years, private international law was regarded by scholars in 
China as a forbidden, even perilous, academic pursuit. The anti-foreign 
sentiments that dominated China from the 1950s to the 1970s were so 
pervasive that it was diffi cult for any Chinese, even in academic study, to 
associate with any Western ideas or infl uence. This same attitude was also 

4 See Jürgen Basedow, “The Recent Development of the Confl ict of Laws. Some Com-

parative Observations”, in Jürgen Basedow, Harald Baum and Yuko Nishitani, 

Japanese and European private international law in comparative perspective, Tübingen, 

Mohr Siebeck, 2008.
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manifested by the legislature and the judiciary, in their reluctance to rec-
ognize the effect of foreign law in civil cases involving foreign elements5.

This attitude has, however, become untenable as a result of China’s 
adoption of the reform and open-door policy. With the development of 
China’s external economic cooperation and trade, increasing numbers of 
disputes involving foreign factors arise and hence are brought to the Chi-
nese People’s Courts. Moreover, China’s accession to the WTO in 2001, 
results in a greater proliferation of international civil and commercial dis-
putes of ever increasing complexity. Meanwhile, with huge number of 
Chinese civilians overseas, China has begun to realize confl ict rules are 
needed to coordinate the interaction between the legal systems involved in 
order to deal with rights and obligations of Chinese nationals. Under such 
a circumstance, private international law was introduced in China in the 
early 1980s to assist in the resolution of these disputes.

Through the development of 30 years, China’s private international 
law has made signifi cant progress; however, objectively speaking, prior to 
the promulgation of the Confl icts Act, Chinese legislation on private inter-
national law remained far less sophisticated as compared with that of the 
United States, major European countries and its East Asian neighbours. 
Before the new Confl icts Act, Chapter Eight of the General Principles of 
Civil Law (hereinafter referred to as GPCL) was the most signifi cant and 
primary legislation on private international law in China6. However, like 
the rest of this Law, Chapter Eight does not purport to be a comprehensive 
codifi cation. Instead, it contains but nine articles that deal with contrac-
tual obligations, torts, and succession, which is not only limited to certain 
matters, but is also often hard to follow, particularly in complicated cases. 
Though in recent years, some other relevant laws, such as Maritime Act7, 

5 Tung-Pi Chen, “Private International Law of the People’s Republic of China: An Over-

view”, (1987) 35 Am. J. Comp. L. 445.
6 Zhonghua Renmin Gongheguo Minfa Tongze [GPCL] Chapter 8 (1986) (P.R.C.). The 

GPCL was adopted at the Fourth Session of the Sixth National People’s Congress on 

April 12, 1986, coming into force on January 1, 1987, and is still effective at present, 

assuming a prominent role in the area of civil law in China. Structurally, the GPCL has 

devoted an entire chapter to regulating the confl ict of laws (i.e., Chapter Eight, Appli-

cation of Laws to Civil Matters Involving Foreign Element), where nine articles can be 

found.
7 Zhonghua Renmin Gongheguo Haishangfa [Maritime Act] (1993) (P.R.C.). 
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Civil Aviation Act8 and Contract Act9, have been enacted in succession 
which contain certain confl ict rules that fall within their scope of regula-
tion respectively, Chinese private international law legislation during this 
period, for a variety of reasons, remained fragmentary, incomplete, hesi-
tant, and less infl uential than in other areas of private law.

Indeed, Chinese scholars summarize that private international law 
legislation in China before the enactment of the Confl icts Act had fi ve 
major defects: (1) the confl ict rules contained in various Chinese statutes 
and regulations are incomplete, (2) some statutory confl ict rules are 
insuffi cient or even out of date, (3) some confl ict rules contradict each 
other, (4) some confl ict rules included in the judicial interpretations of the 
Supreme’ People’s Court are in disharmony with statutory confl ict rules 
and (5) the existing Chinese private international law legislation lacks 
consistent legislative technique10.In this light, Chinese scholars have been 
suggesting that Chinese private international law legislation was in need 
of fundamental reform and a code of private international law should be 
enacted as soon as possible11.

B. Legislative Process

The restructuring of private international law began to surface on the 
drawing board of National People’s Congress (hereinafter referred to as 
the NPC) in 2001. In that year, the Standing Committee of the Ninth NPC 
formulated an ambitious plan to draft the Civil Code of the PRC12, which 

8 Zhonghua Renmin Gongheguo Minyong Hangkongfa [Civil Aviation Act] (1996) 

(P.R.C.).
9 Zhonghua Renmin Gongheguo Hetongfa [Contract Act] (1999) (P.R.C.).
10 For a detailed discussion, see Weizuo Chen, “The Necessity of Codifi cation of China’s 

Private International Law and Arguments for a Statute on the Application of Laws as 

the Legislative Model”, available online at: <www.tsinghua.edu.cn/docsn/fxy/tclr/

issue/…/CHEN%20Weizuo.pdf> (last visited on November 20, 2010).
11 See Guoji Sifa [Private International Law], 17 (Depei Han ed., 2001); Chinese  Society 

of Private International Law, “Model Law of Private International Law of the 

People’s Republic of China”, in Petar Sarczvic and Paul Volken, Yearbook of Private 

International Law, vol. 3, Berlin, New-York, Sellier de Gruyter, 2001, p. 349 à la 

page 390.
12 The National People’s Congress is elected for a term of fi ve years. The National People’s 

Congress is in session once a year for not more than two weeks. It establishes a stand-

ing committee to exercise its authority when it is not in session. See Feng LIN, Consti-
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would include not only substantive private law, say, contract law, property 
law, tort law and so on, but also confl icts law13. After one year of prepara-
tion, the Draft Civil Code had been drawn up which was presented to the 
Standing Committee of the Ninth NPC for its fi rst reading on Decem-
ber 23, 200214. The Draft Civil Code consisted of nine books, and the ninth 
book15, entitled “The Law on the Application of Law over Foreign-related 
Civil Relationship”, was specifi cally concerned with choice-of-law prob-
lems. At that time, some Chinese scholars were so optimistic about the 
legislative project that they predicted that the fi rst Civil Code of the PRC 
would soon pass.

To their disappointment, the plan of drafting a comprehensive Civil 
Code was given up when the Tenth NPC and its standing Committee was 
elected in March 200316. Given the extremely extensive coverage of the 
Civil Code, the newly formed legislature maintained that it would be 
unrealistic and even risky to enact the Civil Code at one stroke; therefore, 
it decided that the Civil Code would not be adopted as a whole but book 
by book. Within such a setting, the Property Act and the Tort Liability Act 
were adopted on March 16, 2007 and December 26, 2009 respectively17. 
No sooner had those two acts been enacted than the legislative process of 

tutional law in China, Hong Kong, Sweet & Maxwell Asia, 2000, p. 63-64; Zhengxin 

Huo, “A Tiger without Teeth: The Antitrust Law of The People’s Republic of China”, 

(2008) 10 Asian Pac Law Pol J. 36.
13 See Weidong Zhu, “China’s Codifi cation of the Confl ict of Laws”, (2008) 3 Journal of 

Private International Law 306.
14 Under the Legislation Law of the P.R.C., a bill which has been put on the agenda of the 

Standing Committee session shall in general be deliberated three times in the current 

session of the Standing Committee before being voted on, and it needs a simple major-

ity of the members of the Standing Committee for its adoption as a national law. After 

its adoption by the NPC Standing Committee, it will be signed and promulgated by 

the President of state. See Li Fafa, Law on Legislation, promulgated by the Standing 

Comm. Nat’l People’s Cong., Mar. 15, 2000, effective July 1, 2000, arts. 40, 41 (P.R.C.).
15 They are the General Principles, Property Law, Contract Law, the Law of Personality 

Rights, Marriage Law, Adoption Law, Succession Law, the Law of Tort and the Law on 

the Application of Law of Foreign-related Civil Relationship respectively in numerical 

order, among which Book One, Book Two, Book Four, Book Eight and Book Nine are 

new complements, and the third, fi fth, sixth and the seventh books are just four ready-

made laws inserted in the Draft, without any amendments. W. Zhu, supra, note 13, 306.
16 See <www.npc.gov.cn/huiyi/cwh/1116/2010-08/28/content_1593162.htm> (last vis-

ited on November 20, 2010).
17 Zhonghua Renmin Gongheguo Wuquanfa [Property Act] (2007) (P.R.C.); Zhonghua 

Renmin Gongheguo Qinquanzerenfa [Tort Liability Act] (2009) (P.R.C.).
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the Confl icts Act was resumed. On December 27, 2009, the very next day 
after the adoption of the Tort Liability Act, Mr. WANG Shengming, Dep-
uty Director of the Legislative Affairs Committee of Eleventh NPC’s 
Standing Committee stated, that:

“The NPC’s Standing Committee now places top priority on the draft-
ing of ‘the Act on Application of Laws over Foreign-related Civil Relation-
ships’ after the Tort Liability Act has been approved. The Legislative Affairs 
Committee will see to it that the bill of the Confl icts Act would be submit-
ted to the NPC’s Standing Committee for deliberation by the end of 2010 
to safeguard the establishment of the socialist legal system with Chinese 
characteristics on schedule.”18

Against such a background, the drafting of the Confl icts Act was accel-
erated. Entrusted by the Legislative Affairs Committee of NPC’s Standing 
Committee, the Chinese Society of Private International Law, an academic 
organization located in China, established a drafting group to submit a 
draft. After one-year’s discussion and preparation, the Society submitted a 
draft entitled “The Act on Application of Laws over Foreign-related Civil 
Relationships (hereinafter referred to as Suggested Draft)” at the end of 
March 2010 which was expected to serve as a blueprint for the NPC’s 
Standing Committee to enact the confl icts code19. Based on the Suggested 
Draft, the task force established by Legislative Affairs Committee of NPC’s 
Standing Committee created a draft bill of the Confl icts Act and submit-
ted it to the Standing Committee of the Eleventh NPC for deliberation on 
August 23, 2010. The full text of the draft bill was soon published on the 
website of the NPC for public comment from August 28 to September 20, 
201020. After receiving the comments and suggestions, the Legislative 
Affairs Committee proceeded to prepare a fi nal draft of the Confl icts Act 
in October 2010. The bill was submitted to 17th Session of the Standing 
Committee of the Eleventh NPC on October 16, 2010. Among the 
158 members of the Standing Committee that attended the Session, all 
voted in favour of adopting the Confl icts Act21. Passed by the Chinese 

18 See <www.news.sina.com.cn/o/2009-12-27/083016839719s.shtml> (last visited on 

November 20, 2010).
19 For a detailed discussion on the draft, see Z. HUO, supra, note 2, 280-322.
20 See <www.npc.gov.cn/huiyi/cwh/1116/2010-08/28/content_1593162.htm> (last vis-

ited on November 20, 2010).
21 Under the Legislation Law of the P.R.C., a bill which has been put on the agenda of the 

Standing Committee session shall in general be deliberated three times in the current 
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Legislature, the Confl icts Act was promulgated by President HU Jintao as 
“Order of the President of the PRC No. 36 of 2010”, and shall be put into 
effect on April 1, 201122.

C. Features in Style

Entitled “Act on the Application of Laws over Foreign-related Civil 
Relationships”, China’s new Confl icts Act contains eight chapters and 
52 articles, with headings that are indicative of their respective scope 
basically: Chapter One is “General Provisions” (Articles 1-10); Chapter 
Two, “Civil Subjects” (Articles 11-20); Chapter Three, “Marriage and 
Family” (Articles 21-30); Chapter Four, “Succession” (Articles 31-35); 
Chapter Five, “Property” (Articles 36-00); Chapter Six, “Obligations”; 
(Articles 41-47); Chapter Seven, “Intellectual Property” (Articles 48-50); 
and Chapter Eight, “Supplementary Provisions” (Article 51-52).

From the title and the structure of the Confl icts Act, the following two 
points can be observed as the main features in style of China’s fi rst Con-
fl icts Act. First, it would not be a comprehensive code; instead, it contains 
but choice-of-law issues on civil relationships, excluding not only jurisdic-
tional rules, rules of recognition and enforcement of foreign judgments 
and awards, but also choice-of-law issues on commercial relationships. It 
should be emphasized that such a model does not accord with the original 
expectation of most Chinese confl icts scholars who, as a matter of fact, 
have always been espousing enacting a comprehensive code of private 
international law following the legislative model of Switzerland’s Federal 
Code on Private International Law of 198723. Indeed, encouraged by the 
confl icts codifi cation movement abroad during the second half of the 
20th century, the Chinese Society of Private International Law drew up 
the “Model Law of Private International Law of the People’s Republic of 
China” in 2000 which was intended to serve as a kind of restatement of law 

session of the Standing Committee before being voted on, and it needs a simple major-

ity of the members of the Standing Committee for its adoption as a national law. After 

its adoption by the NPC Standing Committee, it will be signed and promulgated by 

the President of state. See Law on Legislation, supra, note 14, arts. 40 and 41. 
22 See Quanguo Renda Changweihui Gonggao [Bulletin of Standing Comm. Nat’l People’s 

Cong., Aug. 30, 2007] (P.R.C.), available online at: <www.npc.gov.cn/wxzl/gongbao/

2007-10/09/content_5374672.htm> (last visited on November 20, 2010).
23 See D. Han, supra, note 11, 18.
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and a blueprint for the Chinese legislature24. The Model Law contains 
166 articles divided into fi ve chapters which includes international civil 
jurisdiction, application of law and judicial assistance, embodies the latest 
and highest level of research in China in the fi eld of private international 
law25.

Nevertheless, despite scholars’ promptings, Chinese legislators have 
not showed much taste for enacting a comprehensive confl icts code; on 
the contrary, they maintain that China’s fi rst Confl icts Act should contain 
choice-of-law rules over civil relationships only. They hold such position 
partly because of their conservative ideology26, partly because of their con-
cern that enacting a comprehensive code would require tremendous 
amendments to many existing laws, such as the Civil Procedure Act, the 
Arbitration Act, the Contract Act, the Succession Act and the Maritime 
Act, etc., which, no doubt, would be an intricate and arduous work27. 
Within such a setting, Chinese academics have to accept such an arrange-
ment; after all, codifi ed choice-of-law rules are better than the scattered 
ones. Hence, the legislative model that the Confl icts Act follows is a com-
promise between the Chinese confl icts scholars and legislators.

Second, judging from the structure and articles of the Confl icts Act, it 
follows that China’s fi rst Confl icts Act is not a simple recompilation of the 
existing confl ict rules that are scattered throughout different laws, regula-
tions and judicial interpretations; rather, it establishes a relatively system-
atic regime in which general provisions are introduced and many new 
specifi c confl ict rules covering various areas are enacted, representing a 
signifi cant improvement in building a modern system of private inter-
national law.

24 Chinese Society of Private International Law, supra, note 11, 349-390.
25 See Yongping Xiao and Zhengxin Huo, “Ordre Public in China’s Private International 

Law”, (2005) 53 Am. J. Comp. L. 675.
26 Even today, some of Chinese legislators are still of the opinion that the application of 

foreign law is an offence of China’s sovereignty. See W. Zhu, supra, note 13, 306.
27 See <www.npc.gov.cn/huiyi/cwh/1116/2010-08/28/content_1593162.htm> (last vis-

ited on November 2, 2010).
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II. Comments on the Important Issues of the Confl icts Act

A. General Provisions

One of the most conspicuous characteristics of modern codes of pri-
vate international law is that they usually provide a general part distin-
guished from other specifi c provisions, which is much similar to the 
modern code of civil law or criminal law28. Such a structural change mani-
fests a signifi cant legislative improvement of private international law. As 
far as Chinese legislation on private international law prior to the Confl icts 
Act is concerned, there were only two articles which may be classifi ed as 
the general provisions contained in the GPCL29. The lack of a complete 
framework of general provisions has caused much confusion to judges 
dealing with the foreign-related cases in judicial practice30. In this respect, 
it is very fortunate that the Confl icts Act has devoted an entire chapter 
(i.e., Chapter One) to regulating the general provisions which are dis-
cussed in detail as follows.

1. Purpose of the Law

Article 1 spells out the purpose of the Confl icts Act which states that:

“This Act is formulated to ascertain the application of law in foreign-related 

civil relationships with a view to solving foreign-related civil disputes prop-

erly and safeguarding the legitimate rights and interests of the parties.”

From the above article, it follows that the Confl icts Act is enacted to 
solve the choice-of-law issues in foreign-related civil disputes. As men-
tioned supra, the recent three decades has witnessed rapid growth in both 

28 In the general part, questions are examined which are important for the code as a 

whole, questions can be, so to say, taken out of brackets in analyzing rules and institu-

tions which form the content of the separate themes of the special part. Usually, the 

general provisions of a modern code of private international law concerns the pur-

pose, the scope, the principles of the code, and the pervasive problems such as charac-

terization, dépeçage, renvoi, proof of foreign law, evasion of law and ordre public 

reservation occur frequently in determining the applicable law. See Otto  Kahn-Freund, 

The growth of internationalism in English private international law, Jerusalem, Magnes 

Press, Hebrew University, 1960. 
29 GPCL (P.R.C.), supra, note 6, arts. 142 and 150.
30 W. Zhu, supra, note 13, 284.



650 (2011) 45 R.J.T.  637

the number and the complexity of international civil disputes that occur 
in China; therefore, it is not surprising that a Confl icts Act is badly needed 
to deal with the legal issues posed by such disputes in order to safeguard 
international transaction and the interests of the parties31.

The purpose of the Confl icts Act specifi ed by Article One also entails 
that the jurisdiction issues and the issues of recognition and enforcement 
of foreign judgments & awards would not be covered by the Confl icts Act, 
as those issues are beyond its objectives. More importantly, a careful read-
ing of the article will reveal that the fi rst Confl icts Act of the PRC adopts a 
cosmopolitan attitude, disregarding the forum-centred parochial belief, 
insofar as it aims to solve the disputes appropriately and to protect the 
parties equally, irrespective of their nationalities and domiciles.

2. The Principle of Closest Connection and Party Autonomy

The principle of closest connection, or the most signifi cant relation-
ship, has already played an important role in the confl ict of laws in China. 
It has been applied not only in the fi eld of contracts but also to several 
particular issues in areas other than contracts.32 Given the merits of the 
principle of closest connection, the Confl icts Act purports to strengthen 
and expand its application, insofar as Article 2 provides, in the second 
paragraph, that a foreign-related civil relationship is governed by the law 
most connected with it, if neither this Act nor any other law designates the 
applicable law for it33.

In addition, this principle is also refl ected in other articles. For 
example, under Article 6, in case the applicable law is a law of a foreign 
country in which different laws are enforced in its different jurisdictions, 
the law having the closest connection with the international civil relation 
in question shall be applied34. Other examples include Article 1935, which 
provides that in case a natural person has two or more foreign national-
ities, the national law shall be the law of his habitual residence; in case a 

31 Zhengxin Huo, Private International Law in China, China, Law Press, 2010, p. 55.
32 See Shuhong Yu, Yongping Xiao and Baoshi Wang, “The Closest Connection Doc-

trine in the Confl ict of Laws in China”, (2009) 8 Chinese Journal of International Law 

423-439.
33 Confl icts Act (P.R.C.), supra, note 1, art. 2.
34 Id., art. 6.
35 Id., art. 19.
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natural person has no habitual residence in all the countries of his nation-
alities, the national law shall be the law of the country with which he has 
the closest connection, and Article 4136, under which a contract is gov-
erned by the law most connected with it in the absence of parties’ choice.

Similarly, while the existing Chinese legislation has permitted party 
autonomy in the context of foreign-related contracts37, the Confl icts Act 
expands it by introducing it into the General Provisions, as Article 3 pro-
vides that the parties are entitled to choose in an explicit manner, pursu-
ant to law, the law applicable to a foreign-related civil relationship in case 
neither this Act nor any other law has any provisions on it38.

It is worth noting that party autonomy is subject to two restrictions 
under this article: fi rst, the parties’ choice of applicable law should be 
made in an explicit manner only; and second, their choice should be con-
ducted pursuant to law. It is believed that tacit choice is not permitted 
mainly because of the concern that the boundary line that separates rea-
sonable interpretation from arbitrary fabrication is not clear. The second 
restriction, however, manifests a dilemma that the Chinese legislators are 
facing: on the one hand, given the merits and importance of party auton-
omy in modern society, they recognize it as a principle of Chinese con-
fl icts law; on the other hand, they feel anxious about the possibility of 
parties’ misuse of the principle.

The author submits that the fi rst restriction is reasonable, given the 
judicial environment in China is far from perfect, while the second is 
unnecessary, insofar as relevant articles contained in the Confl icts Act39 
and other legal documents40, can frustrate parties’ intention if they intend 

36 Id. For a detailed discussion on this Article, see III.E., infra.
37 Contract Act (P.R.C.), supra, note 9, art.126; GPCL (P.R.C.) supra, note 6, art. 150.
38 Confl icts Act (P.R.C.), supra, note 1, art. 19.
39 Such as Article 5 (ordre public reservation), Article 4 (the direct application of manda-

tory rules) of the Confl icts Act. For a detailed discussion, see infra.
40 Such as Article 194 of the “Guidelines of the Supreme People’s Court on Implementing 

the GPCL” stipulates that: “The litigant’s act to evade the compulsory or prohibitory 

legal norm of this country shall not take effect to apply to the foreign laws.” Zuigao 

Renmin Fayuan Guanyu Shiyong Zhonghua Renmin Gongheguo Minshisusongfa 

Ruogan Wenti de Yijian [Supreme People’s Court, Opinions on Application of the Civil 

Procedure Law of the People’s Republic of China], 92 Zuigao Renmin Fayuan Gong-

bao 22 [Bulletin of Supreme People’s Court] art. 194 (1992) (P.R.C.) (hereinafter 

referred to as “Opinions on CPL”).
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to misuse party autonomy. More importantly, as the relevant articles con-
tained in the subsequent chapters of the Confl icts Act as well as in other 
laws have specifi ed the circumstances under which party autonomy is per-
mitted, this article seems paradoxical: on the one hand, it purports to 
expand party autonomy by permitting the parties to choose the applicable 
law when neither this Act nor any other law has any provisions; on the 
other hand, it requires parties to do so pursuant to law. Obviously, requir-
ing the parties to choose applicable law pursuant to law will make the 
efforts of strengthening party autonomy meaningless.

What merits particularly strong emphasis is that party autonomy has 
got signifi cant expansion in the Confl icts Act. Apart from incorporating it 
in Chapter One and confi rming its application to contracts (Article 41), 
the Confl icts Act extends party autonomy to govern matrimonial property 
regime (Article 24), divorce by agreement (Article 26), torts (Article 44), 
unjust enrichment and negotiorum gestio (Article 47), and real rights in 
the cases of real rights in movables (Articles 37 and 38). The specifi c 
refl ection of part autonomy in those areas will be discussed in more detail 
in Section III, infra.

Generally speaking, by enacting two articles refl ecting the principle of 
closest connection and party autonomy respectively in Chapter One “Gen-
eral Provisions”, the Confl icts Act aims to promote the fl exibility of the 
application of law and to overcome the unjust result that the rigid confl ict 
rules may potentially produce, which, undoubtedly, represents a historic 
progress.

3. Mandatory Rules

Article 4 of the Confl icts Act introduces the notion of “Mandatory 
Rules” (lois d’application immédiate) which in view of its legislative pur-
pose may not be derogated from, even if a law of another country is desig-
nated as the applicable law. This article prescribes the following: “The laws 
of the People’s Republic of China which are mandatorily applicable to for-
eign-related civil relationships shall be applied directly.”

Notwithstanding the lack of any express provision refl ecting the direct 
application of mandatory rules in the existing Chinese law, this doctrine 
has been advocated by Chinese confl icts scholars for many years41. It is 

41 See Shuangyuan Li, Guoji Sifa [Private International Law], 37 (2001).
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worth noting that under the wording of Article 7 of the Confl icts Act, 
mandatory rules seem to refer to the mandatory rules of the forum; that is 
to say, mandatory rules of a foreign country are of no direct applicability. 
With regard to the mandatory rules contained in an international conven-
tion, it is believed that those rules should be applied directly, as long as the 
PRC is a contracting party to that convention42. In this respect, mandatory 
rules in the context of Chinese Confl icts Act is somewhat different from 
the “international mandatory rules” (or “overriding mandatory provi-
sions”) commonly understood by the private international lawyers.

4. Public Order Reservation

China has consistently adopted an affi rmative attitude towards the 
application of the doctrine of ordre public. Since the founding of the PRC, 
the doctrine has been refl ected in the relevant legislation and is invoked 
occasionally in international civil litigation, otherwise known in China as 
“civil cases involving foreign elements”. Before the enactment of the Con-
fl icts Act, the most important article in the existing Chinese legislation 
which refl ected the doctrine was Article 150 of the GPCL which provides 
that:

“The application of foreign laws or international practice in accordance with 

the provisions of this Chapter shall in no way violate the socio-public inter-

ests of the People’s Republic of China.”43

This Article, together with some other relevant articles, contained in 
various laws, has aroused the criticism of Chinese scholars on the follow-
ing grounds44. First, the expression of the doctrine of ordre public in Chi-
nese legislation is neither precise nor uniform, the wording related to the 
doctrine sometimes appearing in terms of “sovereignty, security and social 
and public interests” and sometimes in terms of “socio-public interests.” 
Second, there are no provisions to govern what law should be applied as a 
substitute for the foreign law that would normally be applicable in the 

42 The GPCL has confi rmed the principle of the superiority of international convention. 

Article 142(2) of the GPCL provides as follows: “If any international treaty concluded 

or acceded to by the People’s Republic of China contains provisions differing from 

those in the civil laws of the People’s Republic of China, the provisions of the inter-

national treaty shall apply, unless the provisions are ones on which the People’s Repub-

lic of China has announced reservations.” GPCL (P.R.C.), supra, note 6, art. 142(2).
43 GPCL (P.R.C.) supra, note 6, art. 150.
44 See Y. Xiao and Z. Huo, supra, note 25, 672-674.
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case, but has instead been excluded. Third, Chinese scholars believe that 
there is no need for recourse to the ordre public reservation as a rationale 
for excluding the relevant international practice, as Article 142 of the 
GPCL states clearly that the application of international practice is in any 
case a matter of discretion, rather than mandatory45. Forth, they believe 
that a court should not necessarily apply the lex fori once a foreign law has 
been excluded on the ground of ordre public because the application of the 
domestic rule, without exception, under those circumstances would 
encourage the misuse of the ordre public46. Last, but not least, as an excep-
tion to the application of foreign law, the ordre public reservation should 
be interpreted restrictively and invoked prudently. In light of this, Chinese 
scholars suggest that more restrictive words, such as “manifestly,” should 
be added into the ordre public reservation rule. Partly accepting those sug-
gestions, Article 15 of the Confl icts Act contains an article which provides 
that: “The application of a foreign law shall be excluded if such applica-
tion is offensive to the socio-public interests of the PRC, and the law of the 
PRC shall apply.”

An attentive reading of the above Article will manifest that the legisla-
tors choose to adopt but two suggestions out of the fi ve, which, inevitably, 
makes this article to be a provision with defects.

5. Rejection of Renvoi

Though the existing Chinese legislation before 2010 was silent on ren-
voi, a judicial interpretation issued by the Supreme People’s Court chooses 
to exclude it completely, as Paragraph 2 of Article 178 of “Opinions on 
Application of the General Principle of Civil Law” provides that: “Upon 
handling the cases involving foreign elements, the People’s Court shall 
determine the applicable substantive law according to the regulations of 
Chapter VIII of the GPCL.” (emphasis added)47.

45 GPCL (P.R.C.) supra, note 6, art. 142.
46 Y. Xiao and Z. Huo, supra, note 25, 676-677.
47 Zuigao Renmin Fayuan Guanyu Shiyong Zhonghua Renmin Gongheguo Minfatongze 

Ruogan Wenti de Yijian [Supreme People’s Court, Opinions on Application of the Gen-

eral Principle of Civil Law of the People’s Republic of China], 92 Zuigao Renmin Fay-

uan Gongbao 22 [Bulletin of Supreme People’s Court] (1988) (P.R.C.) (hereinafter 

referred to as “Opinions on GPCL”). 
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The complete exclusion of renvoi may simplify the application of law; 
nonetheless, judicial practice during the past few centuries since renvoi 
surfaced has shown that neither absolute acceptance nor its absolute rejec-
tion is preferable. The truth would appear to be that in some situations 
renvoi is convenient and promotes justice, and that in others it is inconven-
ient and ought to be rejected48. Hence most modern codes of private inter-
national law permit renvoi in certain fi elds especially the matters 
concerning the legal status of a natural person49.

For these reasons, Chinese confl icts scholars have been advocating 
that the Confl icts Act should permit renvoi in certain fi elds, such as the 
matters concerning personal or family status, which, on the one hand, 
may expand the application of the lex fori, and promotes international 
decisional harmony on the other50. Nevertheless, the legislators do not 
accept such suggestions who decide to reject renvoi entirely, as Article 9 
stipulates that: “The foreign law applicable to a foreign-related civil rela-
tionship does not include the confl icts law of that foreign country.”

In the author’s opinion, the most important reason for the entire 
rejection of renvoi is that the legislators worry that permitting it, even par-
tially, may further complicate the judicial task of Chinese judges. That 
consideration may be comprehensible to some degree at the present stage, 
however, given the quality of Chinese judges has been, and will be, improv-
ing continuously, the author believes that the worry over such issue is 
unnecessary in the long run. Moreover, as renvoi would increase the pos-
sibility of the application of forum law, permitting it can, actually, alleviate 
the burden of Chinese judges in general.

Another question, which is worthy of concern, is whether an applic-
able foreign law includes the procedural law of that country, insofar as a 
literal interpretation of the above Article would lead to an affi rmative 

48 Albert Venn Dicey, John Humphrey Carlile Morris and Lawrence Collins, Dicey 

and Morris on the Confl ict of Laws, 13th ed., London, Sweet & Maxwell, 2000, p. 73. This 

is also the standpoint shared by most Chinese scholars, see D. HAN, supra, note 11, 

127; S. LI, supra, note 41, 60.
49 See Kwang Hyun Suk, “The New Confl ict of Laws Act of the Republic of Korea”, in 

Petar Sarczvic and Paul Volken, Yearbook of Private International Law, vol. 5, Sellier 

de Gruyter, 2003, p. 111. 
50 Chinese Society of Private International Law, supra, note 11, p. 349-390; Z. Huo, 

supra, note 2, 281.
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answer. Nonetheless, given the fact that procedural issues are governed by 
the lex fori is well established and universally accepted principle, one can 
conclude that such literal interpretation is not in line with the legislative 
will. Within such a setting, the author submits that the expression of this 
article is not precise; or to be more specifi c, if the legislators intend to 
exclude renvoi completely, this article should read as follows: “The foreign 
law applicable to a foreign-related civil relationship refers to the substan-
tive law of that foreign country.” (emphasis added)

6. Characterization

Characterization, or classifi cation, is an important issue in private 
international law, since in a confl ict-of-law situation, a court must deter-
mine at the outset whether the problem presented to it for solution relates 
to torts, contracts, property, or some other fi eld, or to a matter of sub-
stance or procedure, in order to refer to the appropriate law51. Though the 
problem of characterization has attracted the interests of Chinese private 
international lawyers for many years, the existing Chinese law and judicial 
interpretations prior to the Confl icts Act did not cover characterization 
except for the purposes of the statute of limitation52. In practice, when a 
Chinese court is seized with a foreign related dispute, it would usually 
employ Chinese law, namely, the lex fori, to resolve the characterization 
problem. The Confl icts Act confi rms the practice of Chinese courts, pro-
viding in Article 8 as follows: “The classifi cation of foreign-related rela-
tionships shall be governed by the law of forum.”

Characterization is effected on the basis of the law of the forum. This 
is the accepted position under the common law and in most civilian sys-
tems53. However, it is also widely accepted that the lex fori in the context of 
private international law should be interpreted in a liberal manner, not 
insisting that all its technical requirements are complied with. Moreover, 
the court should not be deterred by the fact that the particular foreign 
claim was not recognized under the lex fori. Under that circumstance, it 
shall characterize it in accordance with what it considered to be the closest 
equivalent under the lex fori. This method of characterisation could be 

51 See George Panagopoulos, Restitution in Private International Law, Oxford and Port-

land, Hart Publishing, 2000, p. 33.
52 Opinions on GPCL, supra, note 47, art.195. 
53 See G. Panagopoulos, supra, note 51, p. 30.
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referred to as the “liberal” or “enlightened” lex fori54. In this light, the 
author suggests that the Supreme People’s Court of China should inter-
pret Article 8 as soon as possible; otherwise, if a foreign legal institution or 
a rule of foreign law is unknown to Chinese law, the Chinese court seized 
will be in an awkward position, which did occur in Chinese judicial prac-
tice55.

7. Ascertainment of Foreign Law

Unlike common law jurisdictions, Chinese courts do not depend on 
pleadings and proof by the parties concerned to ascertain foreign law, 
because the Chinese civil procedure adopts an inquisitorial system rather 
than adversarial system, in which the judge is not just the passive servant 
of the parties but a “truth-seeker” whose duty is to take active initiative 
and select appropriate means to ascertain the objective truth underlying a 
legal dispute. Therefore, it is an established principle that where a People’s 
Court applies foreign law as the applicable law, it has to identify the law ex 
offi cio56. However, although it is court’s duty to ascertain the content of 
foreign law, in China, as well as in many other civil law states, the judge 
may require the parties to assist in proving its content. The specifi c means 
to ascertain foreign law has already been provided in several documents 
issued by the Supreme People’s Court57. Nonetheless, the existing provi-
sions contained in different documents remain fragmented, with some 
articles outdated. Hence, the Confl icts Act provides a more systematic 
solution, as stipulated in Article 10:

“The foreign law applicable to a foreign-related relationship shall be ascer-

tained by the relevant People’s Court, arbitration institution, or administra-

tive agency; Where the parties choose to apply a foreign law, the parties 

concerned shall ascertain such foreign law; In case the foreign law cannot be 

ascertained or there is no pertinent rule of law after ascertainment, the law of 

the PRC shall apply.”

54 Id.
55 E.g., the characterization that the Chinese court made in the case of Retrial Concern-

ing Releasing Cargo Without Bill of Lading: American President Shipping Company v. 

Feida Appliance Factory, Feili Company & Changcheng Company. For the fi nal judg-

ment made by the Supreme People’s Court, see W. Zhu, supra, note 13, 288.
56 Qingjiang Kong and Hu Mingfei, “The Chinese Practice of Private International 

Law”, (2002) 3 Melbourne J. of Int’l L. 414.
57 E.g., Opinions on GPCL, supra, note 47, 193(1). 
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It should be noted that the above article is not a mere recompilation 
of the existing rules, instead, it provides an embracive solution. In the fi rst 
place, the article follows the civilian tradition, as it provides expressly that, 
as a general principle, courts or other quasi-judicial institutions, shall 
ascertain the content of foreign law ex offi cio. Second, this article distin-
guishes a specifi c situation (i.e., the parties choose a foreign law as the gov-
erning law) where the parties concerned shall bear the burden of proof to 
ascertain the content of the chosen law. The rationale behind this provi-
sion is that since the parties have reached agreement on the applicable law, 
it is reasonable to presume that they are familiar with the law in question 
and possess suffi cient materials to ascertain the content of the law; there-
fore, it is logic to ask the parties to bear the burden of proof in this case. 
Third, this Article makes it clear that failure to ascertain foreign law or the 
lack of pertinent rules of law after ascertainment would lead to the appli-
cation of Chinese law.

There are two points, inter alia, which bear mentioning. First, unlike 
the earlier legal documents, this Article does not spell out the specifi c 
methods to ascertain foreign law. This is because with the rapid develop-
ment of science and technology, it is impossible to list the specifi c meth-
ods exhaustively; therefore, the lack of listing the specifi c methods will 
increase the fl exibility of the Article, which will, in turn, facilitate the task 
of ascertaining foreign law. Second, the Article ignores the suggestions put 
forward by the confl icts scholars who argue that Chinese law should not 
be applied automatically when foreign law cannot be ascertained or there 
is no pertinent rule of law after ascertainment. They hold such position 
because they worry that the application of the lex fori without exceptions 
would encourage the “homeward trend” which has prevailed in Chinese 
judicial practice over years58. In this light, the author submits that this arti-
cle may be manipulated by judges to expand the application of lex fori.

B. Civil Parties

A logically structured system of private international law should fi rst 
establish a single personal law for individuals and legal persons, which 
determines their personal status, legal capacity and other personal rights59. 

58 Z. Huo, supra, note 2, 293-294.
59 Francis A. Gabor, “A Socialist Approach to Codifi cation of Private International Law 

in Hungary: Comments and Translation”, (1980-1981) 55 Tulane Law Review 63. 



Highlights of China’s New Private International Law Act 659

The Confl icts Act, apparently, follows such approach, which has devoted 
an entire chapter, i.e. Chapter Two, to regulating the status, capacities and 
other personal rights of civil parties.

It merits particularly strong emphasis that habitual residence, rather 
than nationality, is established by the Confl icts Act as the principal con-
necting factor to determine personal status, family law and succession law. 
The most important reason for China to deviate from the orthodox pos-
ition of civil law60 is believed to be that lawsuits are usually brought where 
parties live, the nexus of habitual residence favours application of the lex 
fori, whereas reliance on the lex patriae rends to increase foreign law prob-
lems; differently expressed, as in most foreign-related civil cases that Chi-
nese People’s Courts hear, the parties have habitual residences in China; 
switching to establishing habitual residence as the principal connecting 
factor can increase application of the lex fori, which is believed to be in 
conformity with the interests of the forum.

Notwithstanding the vital importance of habitual residence, the Con-
fl icts Act fails to provide a defi nition of this term which will inevitably 
pose diffi culties for judges when they apply the articles containing this 
connecting factor. Hence, the author suggests that the Supreme People’s 
Court should defi ne habitual residence to close the statutory loophole as 
soon as possible.

1. Lex Personalis of Natural Person

As mentioned above, one of the most striking features of the Confl icts 
Act is that habitual residence is established as the principal connecting 
factor to determine the lex personalis. Consequently, under the relevant 
articles of Chapter Two, the law of habitual residence governs civil rights 
capacity (i.e. capacity to be entitled to rights), civil conduct capacity (i.e. 
capacity to act), declaration of death or of absence and, the right of per-
sonality of a natural person61. When it is unable to ascertain the habitual 
residence of a natural person, his/her present residence is deemed to be 
his/her habitual residence62.

60 Ernst Rabel, The Confl ict of Laws: a Comparative Study, 2nd ed., vol. 1, Ann Arbor, 

University of Michigan Law School, 1958, p. 200.
61 Confl icts Act (P.R.C.), supra, note 1, arts. 11, 12, 13, 15.
62 Id., art. 20. 
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Nonetheless, there is one exception to the principle of habitual resi-
dence: when affecting a jural act (excluding the jural acts relating to family 
or succession), a natural person’s civil conduct capacity shall be governed 
by the lex loci actus, provided that he/she has such capacity under that law, 
whereas he/she lacks it under the law of his habitual residence63. The 
rationale behind this exception is evident: protecting the security of trans-
action. With regard to the jural acts relating to family and succession, as it 
has direct impact on personal status of a natural person, the application of 
lex loci actus may provide opportunities for the parties to evade law; there-
fore, such acts are excluded from the exception64.

When the law of nationality shall be applied under this Act, and the 
natural person in question has more than one nationality simultaneously, 
the Confl icts Act provides solutions depending on the specifi c situations 
as follows: First, where the person has a habitual residence in one of the 
countries of which he is a citizen, the law of that country shall apply; 
Second, where a person has no habitual residence in all the countries of 
which he is a citizen, the nationality which is most closely connected to 
him shall be determinative for purpose of the applicable law. Moreover, 
where a natural person has no nationality or his nationality cannot be 
ascertained, the law of his habitual residence shall apply65.

2. Lex Personalis of Legal Person

For a legal person, the Confl icts Act adopts the “registration/incorpor-
ation theory” by providing that civil rights capacity, civil conduct capacity, 
institutional structure, liability of the shareholders of a legal person as well 
as its branches shall be governed by the law of the place of registration66. 
Given that it is often the case that the principal place of business of a legal 
person is different from its place of registration, Article 14(2) provides an 
alternative choice-of-law rule which stipulates that the law of its principal 
place of business may apply in such case. One problem, however, naturally 
arises out of this alternative reference rule: if the principal place of busi-
ness of a legal person differs from its place of registration, judges would be 
left with considerable discretion in deciding which law applies, as there is 

63 Id., art. 12(2).
64 Chinese Society of Private International Law, supra, note 11, p. 123.
65 Confl icts Act (P.R.C.), supra, note 1, art. 19.
66 Id., art. 14 (1). 
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no guiding principle for the selection between the law of the place of regis-
tration and that of principal place of business.

3. Agency and Trust

Under Article 16 (1) of the Confl icts Act, agency shall be governed by 
the lex loci actus, and the civil relationship between the principal and the 
agent shall be governed by the law of the place where the agency relation-
ship is established. The Second Paragraph of this article goes on to stipu-
late that the parties may choose the law applicable to voluntary agency.

A noticeable feature of this article is that it is different from the rel-
evant provisions of most other countries under which the civil relation-
ship between the principal and the agent (i.e., the internal relation) is 
normally governed by the lex causae of the contract between them67.

The place where agency relationship is established is chosen as the 
connecting factor mainly because the legislators’ idea of localizing legal 
relationship. However, as a Korean scholar noted that such idea may be a 
source of disputes, for example, if the principal is located in China and the 
agent is located in Korea and the civil relationship between them has been 
established by a contract which has been entered into by exchange of 
emails, is the civil relationship established in China, Korea or both China 
and Korea68?

Trust was an unknown legal institution in China until the enactment 
of the Trust Act of the PRC in 200169. Prior to its enactment, a Chinese 
People’s Court was once seized of a foreign-related case concerning trust, 
but due to the lack of trust law in China at that time, there occurred great 
divergences between the courts of different instances70. Though the Trust 
Act was enacted to satisfy the economic development in China, it contains 

67 See, for instance, K. H. Suk, supra, note 49, p. 117.
68 Kwang Hyun Suk, “Some Observations on the Chinese Private International Law Act: 

Korean Law Perspective”, Forum of International Law 7, Chinese Academy of Social 

Sciences, 2010.
69 Zhonghua Renmin Gongheguo Xintuofa [Trust Act] (2001) (P.R.C.).
70 TMT Trading Ltd. v. Guangdong Light Industrial Products Import-Export (Group) Co., 

Zuigao Renmin Fayuan Gongbao 4 [Bulletin of Supreme People’s Court] 130-134 

(2000) (P.R.C.). The Higher People’s Court of Guangdong Province at the fi rst instance 

characterized the issue as a case concerning entrusted agency. But when appealed to 

the Supreme People’s Court located in Beijing, it was characterized as a case concern-
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no choice-of-law rule. Therefore, it is still necessary for China’s fi rst Con-
fl icts Act to provide confl ict rules for trusts71.

Under Article 17 of the Confl icts Act, the parties may choose the law 
applicable to a trust and, in the absence of such choice, the law of the place 
where the trust assets are located or the place where the trust relationship 
is established shall apply.

Party autonomy is the primary principle in determining the law 
applicable to trusts, which has been widely accepted by national laws and 
international conventions72, the Confl icts Act, apparently, accepts this 
principle. In the absence of choice, the principle of the most signifi cant 
relationship has been well established as a fundamental test to determine 
the applicable law73. However, the Confl icts Act fails to endorse this widely 
accepted approach which, instead, provides two hard and fast connecting 
factors. Given the complexity of the disputes arising out of trusts, the 
author argues that such a rigid arrangement may be problematic. It merits 
mentioning that in the Suggested Draft prepared by the Chinese Society of 
Private International Law, the principle of the most signifi cant relation-
ship is employed to determine the applicable law to trust in the absence of 
parties’ choice74; regrettably, such suggestion was rejected by the legislators 
for the reason unknown.

C. Family Relationships and Succession

Prior to the Confl icts Act, Chinese legislation of private international 
law (including the formal legislation and judicial interpretations) was 
especially underdeveloped in the fi eld of family law which has been criti-
cized by the Chinese scholars for the following three reasons: First, among 
various family issues, the existing Chinese law provided but a few choice-
of-law rules for very limited issues such as marriage, divorce, maintenance, 
adoption and custody, with many important family issues untouched; 

ing trust; nevertheless, the Supreme’s People’s Court applied the principle of good 

faith in the GPCL without an analysis of the choice-of-law issue.
71 See W. Zhu, supra, note 13, 293.
72 Jonathan Harris, The Hague Trusts Convention: Scope, Application and Preliminary 

Issues, Oxford, Portland, Hart Publishing, 2001, p. 166-169.
73 The Hague Convention on the Law Applicable to Trusts and on their Recognition, 1992, 

art. 7.
74 Z. Huo, supra, note 2, 314.
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Second, the existing provisions are not consistent; Third, some of the 
existing rules are theoretically indefensible and practically troublesome75. 
Therefore, Chinese scholars have been expecting with eagerness that 
China’s fi rst Confl icts Act would establish a systematic and coherent pri-
vate international law regime of family law.

Against such a background, the Confl icts Act provides an entire chap-
ter, i.e., Chapter Three, to regulate family relationships, covering a wide 
range of issues in this area, including marriage, personal and property 
relation between husband and wife, divorce, personal and property rela-
tion between children and parents, adoption, maintenance and custody. 
Basically speaking, this Chapter is an appropriate response to the fact that 
more and more such cases are adjudicated by the Chinese People’s Courts 
and the existing confl ict rules are unable to provide an effi cient and satis-
factory resolution76.

1. Marriage and Divorce

Unlike Article 147 of the GPCL which lumps formal and essential 
validity of marriage together77, the Confl icts Act distinguishes the former 
from the latter. Issues of essential validity of marriage are refl ected in Arti-
cle 21 as follows:

“The law of the place where the parties have common habitual residence 

shall apply to essential validity of marriage; In the absence of such common 

habitual residence, the common national law of the parties shall apply; In the 

absence of both, the lex loci celebrationis shall apply provided that the mar-

riage is celebrated in the place where one party has habitual residence or in 

the country of which one party has nationality.”

From the expression of the above article, it follows that the law of the 
parties’ common habitual residence or common national law shall prevail 
over lex loci celebrationis if only the spouses have such common habitual 
residence or common nationality. The legislative policy of this article is 
clear: preventing the prospective spouses to contract an unassailable 

75 For a detailed discussion, see Yongping Xiao and Zhengxin Huo, “Family Issues in 

China’s Private International Law”, (2009) 4 Journal of Cambridge Studies 56.
76 See W. Zhu, supra, note 13, 301.
77 GPCL (P.R.C.), supra, note 6, art. 147.



664 (2011) 45 R.J.T.  637

 marriage in a haven jurisdiction78. Such consideration, undoubtedly, is 
intelligible; nevertheless, a close examination of the article will reveal a 
problem: if the parties have neither common habitual residence nor com-
mon nationality, and their marriage is celebrated in neither the place 
where one party has habitual residence nor the country of which one party 
has nationality, what law would govern essential validity of their marriage? 
In such a situation, the only solution seems to refer to Article 2(2) which 
refl ects the principle of closest connection; nonetheless, this would lead to 
too much uncertainty in practice.

Article 22 provides formalities of marriage under which a marriage is 
valid as long as its form complies with the lex loci celebrationis, or the 
national law or the law of the habitual residence of either party. The 
alternative reference rule found in this article expresses a pronounced 
legislative policy of preserving family which refl ects the international 
trend of favor matrimonii.

With regard to divorce, the Confl icts Act distinguishes uncontested 
divorce from divorce by litigation79. In case of uncontested divorce80, the 
parties may choose a governing law by agreement between the law of 
habitual residence and the national law of either party; in the absence of 
such choice, the law of the parties’ common habitual residence shall apply; 
In the absence of common habitual residence, the common national law 
of the parties shall apply; in the absence of both, the law of the place where 
the parties go through the divorce procedures shall apply. In case of 
divorce by litigation81, the lex fori shall apply.

78 See Friedrich K. Juenger, Choice of Law and Multistate Justice, Ardsley, New-York, 

Transnational Publishers, 2005. 
79 Confl icts Act (P.R.C.), supra, note 1, arts. 26 and 27.
80 Under Article 31 of the Marriage Act of China, divorce shall be allowed if both hus-

band and wife are willing to divorce. Both parties shall apply to the marriage registra-

tion authority for divorce. The marriage registration authority issues a certifi cate of 

divorce after confi rming that both parties are indeed willing to divorce and have made 

proper arrangements for their children and have properly disposed of their property. 

See Zhonghua Remin Gongheguo Hunyinfa [Marriage Act], art. 31 (1980, revised in 

2001) (P.R.C.). 
81 Under Article 32 of the Marriage Act, where either the husband or wife applies to get 

divorced, he or she may fi le a suit at the Peoples’ Court for divorce. Id., art. 32.
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2. Personal and Property Relation between Husband and Wife

The matrimonial confl ict-of-law rules provided by the Confl icts Act 
fi lls the legal gap left by the existing Chinese private international law, 
whose signifi cance cannot be overestimated. Under Article 23 of the Con-
fl icts Act, the personal relation between husband and wife shall be gov-
erned by the law of their common habitual residence, and in its absence, 
by the law of their common nationality82. As to the property relation 
between husband and wife, the Confl icts Act provides in Article 24 that it 
shall be governed by the law selected by the parties by agreement among 
the law of habitual residence of one party, the national law of one party, 
and the law of the place where main assets are located. In the absence of 
such choice, the law of the parties’ common habitual residence shall apply; 
in the absence of the common habitual residence, the common national 
law of the parties shall apply83.

The above two articles regulate personal and property relation 
between husband and wife respectively; unfortunately, they have a same 
problem: when the parties have neither common habitual residence nor 
the common national law, which law shall govern their personal relation? 
And if the parties do not reach an agreement on the applicable law in the 
above situation, which law shall govern their property relation? Appar-
ently, these two articles will be helpless if such situations occur84. Similar 
to the problem existing in Article 21 mentioned supra, the only remedy is 
to resort to Article 2(2); however, again, this will lead to uncertainty in 
practice.

82 Confl icts Act (P.R.C.), supra, note 1, art. 23.
83 Id., art. 24.
84 In the Suggested Draft prepared by the Chinese Society of Private International Law, 

such problems do not exist. Regrettably, the relevant articles in the Draft were not 

accepted by the legislators. Under Article 30(1) of the Draft, the personal relation 

between husband and wife shall be governed by the law of their habitual residence 

which the spouses have in common, and, in its absence, by the law of the place which 

is closest connected to them. As to the property relation between husband and wife, 

the Draft introduces party autonomy with certain restrictions, which provides that it 

shall be governed by the law expressly selected by the parties with which they have 

substantial relationship. In the absence of such a choice of law, the law governing their 

personal relation shall be applied. But so far as the immovable property is concerned, 

the law of the place where the immovable property is situated shall be applied. See 

Z. Huo, supra, note 2, 302.
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3. Parent-Child Relationships, Adoption, Maintenance and Guardian-
ship

The Confl icts Act provides a set of confl ict rules for both personal and 
property relationship between parents and children without distinguish-
ing legitimate children from illegitimate ones. This is keeping with the 
principles of equality and non-discrimination which are cherished by 
modern legal doctrines. Article 24 provides a fairly fl exible solution to 
determine the law governing personal and property relationship between 
parents and children under which such relationship shall be governed by 
the law of the habitual residence which the parents and children have in 
common, and, in its absence, the law which is more favourable to protect 
the interests of the weaker party shall apply, between the national law of 
either the party and that of the habitual residence of either party85.

As to adoption, the existing Chinese law, including the Adoption Act86 
and the Measures of the Registration for Foreigners to Adopt Children in 
the PRC87, provides the confl ict rules only in the situation where foreign-
ers adopt children in China under which both adopters’ lex patriae and 
Chinese law apply. This is, basically, due to the fact that the overwhelming 
majority of international adoptions occurring in China are the cases in 
which Chinese children are adopted by foreign couples. Most of those 
adopters are nationals of western developed countries. Therefore, the pur-
pose of double application of both adopters’ lex patriae and Chinese law is 
to guarantee the benefi t and interests of the adopted children.

However, with the rapid development of Chinese economy and soci-
ety, the number of cases in which Chinese couples adopt foreign children 
is on the rapid increase; therefore, the Confl icts Act provides confl ict rules 
that are of general applicability in order to adapt to the new situation. 
Article 28 of the Confl icts Act states that formalities of an adoption shall 
be governed by both the law of the habitual residence of the adopter and 

85 Though the Act does not indicate the child is always the weaker party, most Chinese 

scholars advocate such an opinion. They argue that compared to adults, children are 

usually in a disadvantaged position economically, physically and psychologically. See, 

e.g., S. LI, supra, note 41, 683.
86 Zhonghua Renmin Gongheguo Shouyangfa [Adoption Act of the People’s Republic of 

China], art. 21 (1992, revised in 1998) (P.R.C.).
87 Waiguoren zai Zhongguo Shouyang Zinü Dengjibanfa [Measures of the Registration for 

Foreigners to Adopt Children in the People’s Republic of China], dated may 25, 1999.
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that of the adoptee, the effect of an adoption shall be governed by the law 
of the habitual residence of the adopter, and termination of an adoption 
shall be governed by the law of the habitual residence of the adopter at the 
time of adoption or the lex fori.

In regard to maintenance, the existing Chinese private international 
law prior to the Confl icts Act was quite distinctive, insofar as the doctrine 
of closest connection had been fully refl ected88. The incorporation of this 
doctrine, on the one hand, increased fl exibility, sacrifi ced stability and 
predictability, on the other. The Confl icts Act, therefore, abandons this 
approach, and switches to the principle in favour of the maintenance 
creditor, as Article 29 provides that maintenance is governed by the 
national law or the law of habitual residence of either party, or by the law 
of the place where the main property supporting the maintenance creditor 
is situated, depending on which is more favourable to the maintenance 
creditor.

Under Article 30 of the Act, international guardianship shall be gov-
erned by the law which is most favourable to the ward between the 
national law and the law of habitual residence of either party89. Needless to 
say, both this Article and Article 29 refl ect the principle of protecting the 
interests of the weaker party.

4. Succession

According to the Chinese doctrine of private international law, choice-
of-law rules relating to succession are distinct according to whether the 
deceased left a will or died intestate. It is also necessary to examine the 
rules relating to the succession of vacant estate90. However, in the existing 
Chinese legislation before 2010, there were choice-of-law rules relating to 
intestate and vacant succession only, and among those rules, different rules 
contained in different laws are not consistent91; therefore, establishing a 

88 Article 148 of the GPCL stipulates the choice-of-law rule for maintenance which pre-

scribes the following: “Maintenance shall be bound by the law of the country to which 

the maintenance creditor is most closely connected”. GPCL (P.R.C.), supra, note 6, 

art. 148.
89 Confl icts Act (P.R.C.), supra, note 1, art. 30.
90 Z. Huo, supra, note 2, 304.
91 Zhonghua Renmin Gobngheguo Jichengfa [Succession Act], art. 32 (1984) (P.R.C.); c.f., 

GPCL (P.R.C.), supra note 6, art. 149. 
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comprehensive, coherent and consistent framework of succession is an 
important task for China’s fi rst Confl icts Act to accomplish. Entitled “suc-
cession”, Chapter Four of the Act covers not only the confl ict rules in intes-
tate and testate succession but also in the succession of vacant estate and 
the administration of estate.

With regard to intestate succession, the Confl icts Act follows the scis-
sion principle which has been traditionally adopted by Chinese law, thus, 
the movables shall be governed by the law of the habitual residence of the 
deceased at the time of his death, while the immovables shall be governed 
by the law of the place where the immovables are situated92.

For testate succession, the Confl icts Act distinguishes formalities from 
essential validity93. As regards the form of a will, the Confl icts Act, appar-
ently, adopts the principle of favour testamenti; to be more specifi c, the 
form of a will is valid if only it conforms with any law among the follow-
ing: the law of the testator’s habitual residence either at the time of his 
death or at the time the will was made, the testator’s national law either at 
the time of his death or at the time the will was made, or the law of the 
place where the testator made the will94. Essential validity of a will shall be 
governed by the law of the testator’s habitual residence either at the time 
of his death or at the time the will was made, or the testator’s national law 
either at the time of his death or at the time the will was made. The law 
where the estate is situated at the time of decedent’s death shall govern the 
administration of the estate95.

A vacant succession in this context denotes an inheritance that is 
claimed by no person, or where all the heirs are unknown, or where all the 
known heirs to it have renounced it. The Confl icts Act provides that the 
disposition of the vacant estate shall be governed by the law where the 
estate is situated96.

92 Confl icts Act (P.R.C.), supra, note 1, art. 31.
93 It should be noted that confl ict rules for interpretation of a will is also included in the 

previous drafts, however, it fails to surface in the latest draft. Z. Huo, supra note 2, 304.
94 Confl icts Act (P.R.C.), supra, note 1, art. 32.
95 Id., art. 33.
96 Id., art. 35.
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D. Property or Real Rights

Until 2010, the existing Chinese legislation contained but one article 
(Article 144 of the GPCL) dealing with the law governing the “ownership” 
of “immovables”97. In comparison, the Confl icts Act establishes a relative 
elaborate framework to regulate the choice-of-law issues of various cat-
egories of property, including movables, immovables, res in transitu and 
securities98. As the Confl icts Act follows the universal principle that the lex 
situs governs the real rights in immovables99, the analysis of this section 
will focus on movables.

1. Movables

One of the most striking features of the Confl icts Act is that party 
autonomy has been introduced into the fi eld of movables, insomuch as 
Article 37 provides that the parties may choose the law applicable to the 
real rights in movable property; in the absence of such choice, the lex situs 
at the time that the legal fact occurred applies100. Though China is not the 
fi rst country to incorporate party autonomy in the fi eld of movables, the 
author believes that such a liberal approach may go too far.

It should be emphasized that Article 37 imposes no limit on the scope 
of party autonomy; that is to say, the parties may choose a law that has no 
material relation with the movables, they may choose a law applicable not 
only to acquisition and loss of real rights in movables, but also to the con-
tent and the exercise of such real rights; furthermore, they may even 
choose a law which is injurious to the interest of a third party. Needless to 
say, in those cases, the reasonable basis or the validity of the choice is open 
to challenge.

97 This Article provides that in disputes involving the ownership of immovables, the law 

of the place where the property is situated shall apply. GPCL (P.R.C.), supra, note 6, 

art. 144.
98 This chapter does not provide an article to regulate the law governing the means of 

transportation. This is mainly because the Maritime Act and the Civil Aviation Act 

contain such articles, see Maritime Act (P.R.C.), supra, note 7, arts. 270, 271 and 272; 

Civil Aviation Act (P.R.C.), supra, note 8, arts. 185, 186, 187.
99 Confl icts Act (P.R.C.), supra, note 1, art. 36.
100 Confl icts Act (P.R.C.), supra, note 1, art. 37.
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In contrast, Swiss Private International Law Act takes a more restrict-
ive approach. Like Chinese Confl icts Act, Swiss Private International Law 
Act introduces party autonomy to the real rights in movable property; 
however, it spells out the limits of the parties’ choice. First, the parties can 
choose “the law of the State of shipment, or the State of destination or the 
law applicable to the underlying legal transaction”101; differently expressed, 
the parties cannot choose a law that has no substantial relationship with 
the property of the underlying legal transaction. Second, Swiss law limits 
party autonomy to the issues of acquisition and loss of real rights in mov-
ables which specifi es that the extent and the exercise of interests in mov-
able property shall be governed by the lex situs102. Last but not least, Swiss 
law states unambiguously that the choice of law shall not be applied 
against a third party103.

The author favours the Swiss approach, inasmuch as those necessary 
limits constitute the reasonable basis of the choice and can prevent party 
autonomy from being misused. In this light, it is submitted that Article 37 
needs amendment and improvement in future.

2. Res in Transitu and Commercial Securities

Given some kinds of objects are by their nature and purpose not 
appropriate to be governed by the lex situs, the Confl icts Act provides cer-
tain exceptional provisions to regulate them.

First, when goods in transit are at issue, the parties are entitled to 
choose the law applicable to the change of real rights; in the absence of 
parties’ choice, the law of the Country of destination shall apply104. Again, 
party autonomy is refl ected here, and for the similar reasons, the author 
suggests that certain limits on the parties’ choice should be imposed.

Second, the Confl icts Act provides confl ict rules for commercial 
securities under which such securities shall be governed by the law of the 
place where the rights are to be exercised or the law which is most closely 

101 Switzerland’s Federal Code on Private International Law (hereinafter referred to as 

“SFCPIL”) Art. 104(1) (1987).
102 Id., arts. 102(2) and 104(1).
103 Id., art. 104(2).
104 Confl icts Act (P.R.C.), supra, note 1, art. 38.
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connected with the securities105. There are two points, inter alia, which are 
worthy of discussion. First, from the wording of this article, one can hardly 
identify whether “commercial securities” refers to the rights embodied by 
such securities, or the securities as such in the form of pieces of paper106. 
Second, as securities held with an intermediary is a particular category of 
securities, the Hague Convention provides different confl ict rules107; there-
fore, one may submit that the lack of confl ict rules for this type of secur-
ities implies the high possibility of China’s accession to the Convention in 
future.

E. Contracts

Compared with other areas, the existing Chinese private international 
law before the Confl icts Act was more developed in fi eld of contracts. This 
is refl ected not only in that modern doctrines, such as party autonomy, 
the principle of closest connection and characteristic performance, have 
been systematically adopted, but also in the quantity of the relevant laws 
and judicial interpretations108. Nevertheless, the legislation was far from 
perfect in this regard, for instance, it contained no confl ict rules for cer-
tain special categories of contracts which need special treatment, say, 
employment contracts, consumer contracts, etc.; furthermore, the provi-
sions contained in different legal documents are not completely coherent 
and consistent; therefore, establishing a complete and systematic confl icts 
regime of contracts remains to be one of the most important tasks for the 
Confl icts Act.

105 Id., art. 39.
106 K. H. Suk, supra, note 68, 12.
107 See Convention on the Law Applicable to Certain Rights in Respect of Securities Held with 

an Intermediary (2006).
108 See, inter alia, GPCL (P.R.C.), supra, note 6, art. 145; Contract Act (P.R.C.), supra, 

note 9, art. 126; Opinion on GPCL, supra, note 47, art. 194; Zuigao Renmin Fayuan 

Guanyu Shenli Shewai Minshi huo Shangshi Hetong Jiuefen Anjian Falv Shiyong Ruogan 

Wenti de Guiding [Supreme People’s Court, Provisions on Several Issues Concerning 

the Application of Laws in Hearing the Cases Involving Foreign-related Civil or Com-

mercial Contractual Disputes, hereinafter referred to as “Opinions of 2007”], 1429 

Zuigao Renmin Fayuan Gongbao 14 [Bulletin of Supreme People’s Court] art.6 (2007) 

(P.R.C.). 
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1. Party Autonomy

Virtually almost all modern private international laws and inter-
national conventions recognize that, in international situations, the par-
ties are free to determine the law applicable to the merits of the dispute, 
which is referred to as the principle of party autonomy. This principle has 
long been accepted by Chinese law, and is formally confi rmed by the Con-
fl icts Act, as Article 41 (1) provides that the parties to a contract may 
choose the law governing the contract109. Apparently, this is a very general 
provision, and according to the Chinese judicial practice, the parties may 
choose a law objectively unconnected with the contract, may choose a law 
governing the contractual issues in part or in whole, and they may choose 
different laws governing different issues or aspects of the contract. More-
over, the parties may choose international practice and an international 
convention which is not effective to the country that they belong to as the 
governing law of the contract110.

Though the Confl icts Act does not impose any restrictions on party 
autonomy, a number of statutory restrictions can be found in the existing 
Chinese laws and judicial interpretations. Those restrictions include four 
aspects: First, some special categories of contracts shall be governed by 
Chinese law exclusively, thus excluding party autonomy111; Second, the 

109 Confl icts Act (P.R.C.), supra, note 1, art. 41(1).
110 See Z. Huo, supra, note 31, 181-184.
111 The laws of the People’s Republic of China shall apply to the following contracts which 

are performed within the territory of the People’s Republic of China: (1) contracts for 

Chinese-foreign equity joint ventures; (2) contracts for Chinese-foreign contractual 

joint ventures; (3) contracts for Chinese-foreign cooperative exploration and develop-

ment of natural resources; (4) contracts for transfer of shares of Chinese-foreign 

equity joint ventures, Chinese-foreign contractual joint ventures and wholly foreign-

owned enterprises; (5) contracts for contracting operation of Chinese-foreign equity 

joint ventures or Chinese-foreign contractual joint ventures established within the ter-

ritory of the People’s Republic of China by foreign natural persons, legal persons or 

other organizations; (6) contracts for purchase of equity of shareholders of non-for-

eign-invested enterprises within the territory of the People’s Republic of China by 

foreign natural persons, legal persons or other organizations; (7) contracts for sub-

scription of the capital increase of non-foreign-invested limited liability companies or 

companies limited by shares within the territory of the People’s Republic of China by 

foreign natural persons, legal persons or other organizations; (8) contracts for pur-

chase of assets of non-foreign-invested enterprises within the territory of the People’s 

Republic of China by foreign natural persons, legal persons or other organizations; 

and (9) other contracts to which the laws of the People’s Republic of China shall apply 
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parties concerned shall choose or alter the choice of the law applicable to 
contractual disputes in an explicit manner112; Third, party autonomy 
should not be contrary to the ordre public of the forum113; Fourth, choice 
of law submitted to the court will be scrutinized to exclude evasion of law114.

2. Principle of Closest Connection and Characteristic Performance 
Test

In the absence of the parties’ choice, the governing law shall be deter-
mined under the “principle of closest connection”. Again, this is an 
approach that has already been adopted by Chinese law, and is affi rmed by 
the Confl icts Act115. Furthermore, in an attempt to help make a meaning-
ful determination of applicable law under the principle of “closest connec-
tion”, the Confl icts Act expressly employs the “characteristic performance 
test”, providing in Paragraph Two of Article 41 as follows:

“In the absence of parties’ choice, the law of the habitual residence of the 

party whose performance obligation can be the best to embody the essential 

characteristics of the contract or other law which is mostly connected with 

the country shall apply.”116

As the test of “characteristic performance” provides an objective cri-
terion to evaluate the “relationship” or “connection”, it has gained recogni-
tion both in legislation and case laws in many countries117; in this respect, 
the incorporation of this test in the Confl icts Act in conformity with inter-
national practice. Nonetheless, the expression of the above Article is some-
what different from the relevant provisions contained in most other 
countries and the international conventions. To be more specifi c, Arti-
cle 41(2) employs an alternative reference rule, i.e., in the absence of par-
ties’ choice, the contract is governed either by the law of the habitual 
residence of the party whose performance obligation refl ects the essential 
characteristic of the contract, or the law which has the closest connection 

under the provisions of the laws and administrative regulations of the People’s Repub-

lic of China. Opinions of 2007, supra, note 108, art.8.
112 Id., art. 3.
113 GPCL (P.R.C.), supra, note 6, art. 150.
114 Opinions of 2007, supra, note 108, art. 6.
115 Confl icts Act (P.R.C.), supra, note 1, art. 41.
116 Id., art. 41(2). 
117 See A. Venn Dicey, J. Humphrey Carlile Morris and L. Collins, supra, note 48, 

p. 1235.
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with the contract. That is to say, by employing an alternative reference 
rule, Article 41(2) of the Confl icts Act puts the principle of closest connec-
tion and the characteristic performance test on the equal footing. In com-
parison, the laws of most other countries provide otherwise, under which 
the contract shall be governed by the law of the State with which it is most 
closely connected in the absence of choice of law; and then they usually go 
on to state that it is presumed that the closest connection exists with the 
State in which the party who must perform the characteristic obligation is 
habitually resident118. In this manner, the characteristic performance test 
has been established as a principal method to ascertain which connecting 
factor has the most signifi cant relationship with the dispute in question.

Hence, it is submitted that the alternative reference rule contained in 
Article 41(2) refl ects an improper understanding of the relationship 
between the principle of closest connection and the characteristic per-
formance test, which may make produce knotty problems in practice: if 
the habitual residence of the party whose performance obligation refl ects 
the essential characteristic of the contract points to the law of Country A, 
while the law of Country B has the closest connection with the contract, 
which law shall apply?

3. Consumer Contracts and Employment Contracts

As mentioned above, prior to the Confl icts Act, Chinese private inter-
national law did not contain confl ict rules for consumer contracts and 
employment contracts; therefore, providing special rules for such con-
tracts is particularly noteworthy.

The special choice-of-law rules for consumer contracts are provided 
in Article 42 which states that:

“Consumer contracts shall be governed by the law of the place in which the 

consumer is habitually resident; if consumer chooses to apply the law where 

goods and services are provided, or if the business party does not engage in 

any soliciting activities in the place in which the consumer is habitually resi-

dent, the law of the place where goods and services are provided shall 

apply.”119

118 See SFCPIL, supra, note101, art. 117.
119 Confl icts Act (P.R.C.), supra, note 1, art. 42.
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Under the above provision, consumer contracts, principally, shall be 
governed by the law of the place in which the consumer is habitually resi-
dent. The rationale is that the consumer will normally expect to be pro-
tected under the law of his habitual residence in the absence of choice of 
law. However, the consumer may choose the law where goods and services 
are provided; and in the absence of such choice, consumer contracts shall 
also be governed the law where goods and services are provided, if the 
business party does not engage in any soliciting activities in the place in 
which the consumer is habitually resident. The reason underlying such 
arrangement is that the consumer will normally choose the law where 
goods and services are provided when such law is more benefi cial to him/
her; therefore, permitting consumer’s such choice refl ects the considera-
tion of protecting the weaker party; in case the business party does not 
engage in any soliciting activities in the place in which the consumer is 
habitually resident, a consumer is referred to as an “active consumer”, 
rather than a “passive consumer”. The consumers in this context are not 
eligible for the protections under the law of the country of his habitual 
residence.

It is established that employment contracts, like consumer contracts, 
need special treatment for the purpose of determining the applicable law, 
as the weaker party, i.e., employees should be protected whose status is 
similar to that of consumers in consumer contracts120. This is especially 
true in the case of China, as the Country has always been criticized for the 
poor protection of the interests of employees, especially the migrant work-
ers121. The insertion of special confl ict rules for employment contracts in 
China’s fi rst Confl icts Act is believed to be part of the Country’s efforts to 
build a legal system which ensures that the legitimate interests of workers 
are better protected.

As a principle, under Article 43 of the Confl icts Act, an employment 
contract shall be governed by the law where the employee carried out his 
work (locus laboris); when it is diffi cult to ascertain the place where the 
employee performed his work, the employment contract shall be governed 

120 See Pierre A. Karrer, Switzerland’s Private International Law, 2nd ed., Deventer, 1994, 

p. 115.
121 In China, all offi cial trade unions are attached to the Committee of the Communist 

Party at the corresponding level, and independent trade unions are strictly prohibited. 

See Zhonghua Renmin Gongheguo Gonghuifa [Trade Union Act] (1992) (P.R.C.).
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by the law of the principal place of the business of the employer. A place-
ment arrangement may be governed by the place where the employee was 
dispatched.

Apparently, the fi rst two paragraphs of Article 43 bear considerable 
resemblance to those of Article 121 of the Swiss Private International Law 
Act122, however, Paragraph Three exhibits distinctive Chinese characteris-
tics, which is worthy of discussion.

A placement arrangement in the context of Chinese law usually 
involves three parties: “staffi ng fi rm”, “employee” and, “accepting unit”. 
Under the Act on Employment Contracts of the PRC, staffi ng fi rm are 
employers which shall perform an employer’s obligations toward its 
employees; the employment contract between a staffi ng fi rm and an 
employee to be placed shall specify the matters such as the unit with which 
the employee will be placed, the term of his/her placement, his/her pos-
ition, etc. Staffi ng fi rms shall pay labour compensation on a monthly basis. 
During periods when there is no work for employees to be placed, the 
staffi ng fi rm shall pay such employees compensation on a monthly basis at 
the minimum wage rate prescribed by the People’s Government of the 
place where the staffi ng fi rm is located. When placing employees, staffi ng 
fi rms shall enter into staffi ng agreements with the units that accept the 
employees (“accepting units”). Staffi ng fi rms shall inform the employees 
placed of the content of the placement agreements123.

From the above provisions, it follows that a placement arrangement 
consists of an employment contract between the staffi ng fi rm and the 
employee, and a placement contract between that staffi ng fi rm and the 
accepting unit. As the relationship between the employer (i.e., the staffi ng 
fi rm), and the employee is somewhat different from that in an ordinary 
employment contract, and the place where the employee was dispatched 
usually has a close connection with the disputes between the employer 
and the employee, Paragraph Three of Article 43 provides an alternative 
connecting factor: the place where the employee was dispatched. Though 
such provision is reasonable in this respect, the expression of this para-
graph is not accurate, insofar as “a placement arrangement” consists two 

122 SFCPIL, supra, note 101, art.121.
123 Zhonghua Renmin Gongheguo Laodong Hetongfa [Act on Employment Contracts], 

arts. 58 and 59 (2007) (P.R.C.).
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different contracts, i.e., the employment contract between the staffi ng fi rm 
and the employee, and the placement contract between the staffi ng fi rm 
and the accepting unit; and judging from the legislative intent, one can 
conclude that only the fi rst contract falls under Article 43(3); whereas the 
second is but an ordinary contract which does not need special treatment, 
as there is no apparent weaker party between the two contracting parties.

F. Torts

Prior to the Confl icts Act, Chinese private international law contained 
only a general confl ict rule determining the law applicable to torts in Arti-
cle 146 of the GPCL, which stated that compensations for damages arising 
from a tort shall be governed by the lex loci delicti; however, if both parties 
involved in the tort are of the same citizenship or domicile, the lex patriae 
or the lex domicilii may apply; and an act committed outside the PRC shall 
not be treated as an infringing act if under the law of the PRC it is not 
considered a wrongful act124. Though in a document, the Supreme People’s 
Court interpreted the specifi c meaning of the lex loci delicti125, the existing 
provisions remained to be too fragmentary and rigid to solve the increas-
ing complicacy of tortious liability.

Abolishing Article 146 of the GPCL, the Confl icts Act prescribes rela-
tively elaborate confl ict rules for torts which contain both rules for torts in 
general and specifi c rules for product liability126, torts via internet127 and 
IPR torts128. Moreover, it introduces party autonomy to the fi eld of torts, 
thus increasing the fl exibility of the application of law. Notwithstanding 
those progresses, several problems still exist which will be analyzed in 
detail in this section.

124 GPCL, supra, note 6, art. 146. For a detailed discussion, see Zhengxin Huo, “Choice of 

Law in Torts: A Chinese Approach”, (2009) 4 Journal of Cambridge Studies 82.
125 According to it, the law of the place of a tortious act covers the law of the executive 

place of a tortious act and the law of the place of the result of tort. The People’s Court 

may select the applicable law in case of the discrepancy of the two laws. Opinion on 

GPCL, supra, note 47, art. 273.
126 Confl icts Act (P.R.C.), supra, note 1, art. 45.
127 Id., art. 46.
128 Id., art. 50.
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1. Torts in General

The Confl icts Act retains the orthodox doctrine; to be more specifi c, 
as a general rule, the governing law of tort is the lex loci delicti129. However, 
compared with the existing provisions, two new and important changes 
have been made.

First, the double-actionability rule refl ected in the GPCL has been 
abolished130. This is because this rule operates in favour of the defendant 
and to the disadvantage of the plaintiff, and can lead to absurd and anom-
alous results; therefore, Chinese private international law scholars have 
questioned the merits and rationality of the incorporation of this out-
dated common law rule into the GPCL131. They contend that there is nei-
ther theoretic justifi cation nor practical necessity to retain this rule in 
future legislation. In response to their suggestions, the Confl icts Act aban-
dons this outdated rule.

Second, the principle of lex loci delicti is subject to the following two 
exceptions: in the fi rst place, if the alleged tortfeasor and the victim have 
habitual residence in the same place, the law of that place shall apply132. As 
habitual residence has been elevated to a fundamental status by the Con-
fl icts Act, it is not surprising that the law of the habitual residence of the 
parties replaces the lex patriae or the lex domicilii in this case.

Third, and more strikingly, the Confl icts Act provides that if the par-
ties choose a governing law after the event causing damage has occurred, 
that law shall apply133. This exception, obviously, is the refl ection of party 
autonomy. The introduction of this exception represents a paradigm shift: 
in tort, achieving the public interests of justice had traditionally been con-
sidered to be paramount but adjusting the private interests of the parties is 
increasingly considered to be also important. The new rule imposes no 
restriction on the range of legal systems to choose from. Nonetheless, it 
does not permit a choice before a tort takes place, as it aims to prevent the 
socially stronger party from imposing its unilateral choice on the weaker 
party.

129 Id., art. 44(1). 
130 GPCL, supra, note 6, art. 146 (2).
131 For a detailed discussion, see Z. Huo, supra, note 124.
132 Confl icts Act (P.R.C.), supra, note 1, art.44 (2).
133 Id., art. 44(3).
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In spite of the above improvements, one problem still leaves over: the 
Confl icts Act fails to provide any guiding principle where a tortious act 
and the ensuing damage occur in different places; consequently, judges are 
left with considerable discretion in selecting the applicable law. Actually, 
Chinese scholars have been suggesting that the law which is more favour-
able to the victim shall apply under such a circumstance134; unfortunately, 
the Confl icts Act does not accept that suggestion.

2. Particular Torts

With the increasing complicacy of tortious liability, it is widely recog-
nized that there is a need to indicate particular confl ict rules for particular 
types of torts apart from providing confl ict rules for tort in general. The 
Confl icts Act, in response to such need, introduces special confl ict rules 
for product liability, torts via internet, and IPR torts.

In recent years, there have been more and more cases in China con-
cerning the liability for the harm caused by defective products manufac-
tured in foreign countries, and Chinese People’s Courts have not adopted 
a consistent approach to solving the choice-of-law issues in those cases 
due to the lack of clear guidance from law135. Therefore, it is of consider-
able signifi cance for the Confl icts Act to provide specifi c confl ict rules for 
product liability.

Article 45 of the Confl icts Act provides that the claims for damages 
relating to product liability shall be governed by the law of the habitual 
residence of the victim; if the victim chooses the law of the principal place 
of business of the person claimed to be liable or the law of the place where 
the damage occurred, or if the person claimed to be liable does not engage 
in any soliciting activities in the place in which the victim is habitually 
resident, the law of the principal place of business of the person claimed to 
be liable or the law of the place where the damaged occurred shall apply.136

134 Z. Huo, supra, note 124, 316.
135 Tokizaki v. Beijing Hongyun Tianwaitian Restaurant Co. Ltd. (2001) Erzhong-Min-

Chuzi No.3311 (the fi rst judgment of Beijing Second Intermediate People’s Court); 

c.f., In Gansu Highway Administration v. Yokohama Rubber Co. Ltd. (2003) Xizhong-

Jin-Chuzi No.074 (the fi rst judgment of Xi’an Intermediate People’s Court). For a 

detailed discussion, see Z. Huo, supra, note 124.
136 Confl icts Act (P.R.C.), supra, note 1, art. 45.
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Special rule is also considered necessary for defamation via the Inter-
net, as such torts do not happen in a “real place”. Under Article 46, 
infringements of right of personality, including the right of personal 
name, portraiture right, privacy, and reputation, via the internet shall be 
governed by the law of the victim’s habitual residence.137 Therefore, a sin-
gle law will apply even if the victim’s personal right is harmed in more 
than one jurisdiction. Taking the characteristics of internet torts into con-
sideration, this rule avoids the complexity of applying different laws to a 
single, and usually inseparable, tortious act. The victim’s habitual resi-
dence is established as the connecting factor for the following reasons: 
fi rst, as it is often in the place where the victim is habitually resident that 
his personal right is harmed most seriously, such provision is helpful to 
protect the interests of the victim; second, it may also provide the alleged 
tortfeasor a certain degree of predictability.

Last, but not least, it is very interesting to note that the Confl icts Act 
permits a limited party autonomy in the IPR torts, as Article 50 provides 
that the liability of an IPR tort case shall be governed by the law of the 
protecting country (lex loci protectionis); however, the parties to an IPR 
tort case may choose the lex fori as the governing law after the tort has 
happened.

Briefl y, the Confl icts Act provides confl ict rules for some particular 
types of torts apart from providing confl ict rules for torts in general, 
which represents a historic progress; nonetheless, it neglects some other 
important types of torts which call for special treatment, say, maritime 
torts, aircraft torts, unfair competition, and environmental and nuclear 
pollution. The lack of provisions on maritime torts and aircraft torts 
mainly dues to the fact that the Maritime Act and the Civil Aviation Act 
have already contained the relevant provisions138, while failing to include 
rules for unfair competition, and environmental and nuclear pollution is 
probably because the legislators believe that those problems have not been 
suffi ciently analyzed and no universally accepted solution has emerged yet.

137 Id., art. 46.
138 Maritime Act (P.R.C.), supra, note 7, art. 273; Civil Aviation Act (P.R.C.), supra, note 8, 

art. 189.
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G. Unjust Enrichment and Negotiorum Gestio

Both unjust enrichment and negotiorum gestio are important legal 
institutions under the civil law doctrines139. Nevertheless, prior to the new 
Confl icts Act, neither Chinese legislation nor judicial interpretation con-
tained any confl ict rule for the claims arising out thereof. In practice, the 
People’s Courts had adjudicated several foreign-related cases concerning 
the choice-of-law issues of unjust enrichment. In those cases, the courts all 
applied Chinese law either on the ground the parties based their claims on 
the Chinese law140, or they agreed that the Chinese law should apply141, or 
they did not challenge the application of the Chinese law and it was also 
the law that the dispute was most closely connected with142. The lack of 
confl ict rules in law, apparently, led to the inconsistent approaches that the 
Chinese People’s Courts adopted. With regard to negotiorum gestio, there 
are no openly reported cases concerning the choice-of-law issues in such 
cases so far, nonetheless, it is still necessary to set forth confl ict rules for it 
to meet the needs of judicial practice in future143.

Under Article 47 of the Confl icts Act, the claims arising from unjust 
enrichment and negotiorum gestio shall be governed by the law chosen by 
the parties; in the absence of such choice, the law of the common habitual 
residence of the parties applies; in the absence of both, the law of the place 
of enrichment or the law of the place where the causal fact took place shall 
apply.

As we know, the claims arising from unjust enrichment and negoti-
orum gestio are non-contractual claims. As such, they are subject to choice-
of-law rules which broadly follow those for torts claim, which are also 
non-contractual. Therefore, Article 47 is quite similar to Article 44 as ana-

139 Zhengxin Huo, Budangdeli de Guojisifa Wenti [Unjust Enrichment in Private Inter-

national Law], Wuhan University Press, 2006.
140 Medium and Small-Sized Enterprise Bank (South Korea) v. Yangzhou Yingmaijie Cloth-

ing Co.Ltd (China), (2003) Ning Minwu Chuzi 15 [No 15 Civil Judgment of the Inter-

mediate People’s Court of Nanjing, Jiangsu Province, 2003].
141 Bantian Co. Ltd (Japan) v. Import & Export Company of Jinan City and Qingdao Jin-

cheng Transportation Co. Ltd (China), (2003) Ji Minsi Shuzi 41[No.41, Civil Judgment 

of the Intermediate People’s Court of Jinan, Shandong Province, 2003].
142 Dynamic Services International Inc. (U.S.A.) v. Suzhou Dixun Software C.Ltd (China), 

(2002) Minsan Chuzi 23 [No 23, Civil Judgment of the Intermediate People’s Court of 

Suzhou, Jiangsu Province, 2002]. 
143 W. Zhu, supra, note 13, 296.
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lyzed above. A notable difference between the two articles is that the par-
ties in the claims arising from unjust enrichment or negotiorum gestio may 
choose a law at any time; in contrast, the parties in a tort claim may choose 
a law only after the tort happens. The rationale behind the difference is 
that in an unjust enrichment or negotiorum gestio case, the apparent 
weaker party does not exist; whereas in a tort case, the victim is usually the 
weaker party which needs protection.

*
*       *

The new Confl icts Act of the PRC contains fi fty-two articles as com-
pared with the nine of Chapter Eight of the GPCL, which, undoubtedly, is 
a historic progress. Moreover, the enactment of the Confl icts Act has been 
regarded by the Chinese legislature as a benchmark that Chinese civil legal 
system has reached maturity144. In this sense, the signifi cance of the Con-
fl icts Act cannot be overstated.

From the above analysis, it follows that China’s fi rst statute on confl ict 
rules has some striking features in comparison with the existing confl ict 
rules scattered in different statutes and judicial interpretations. Points 
worth noting are the following: First, it is more systematic in structure and 
more comprehensive in content, which is the product of the efforts to 
eliminate the problems existing in the existing Chinese law. Though the 
Confl icts Act confi nes itself to choice-of-law issues, it provides a general 
part distinguished from other specifi c provisions, contains a relatively 
comprehensive coverage and introduces various new articles that did not 
exist in the Chinese law. It bears mentioning that as various Chinese civil 
and commercial statutes have already included some confl ict rules, for the 
areas that are not covered by the new Act, such as Maritime Act145, Civil 
Aviation Act146 and Negotiable Instrument Act147, the confl ict rules in the 
related statutes should still be applied.

144 See <http://www.npc.gov.cn/huiyi/cwh/1117/2010-10/27/content_1601576.htm> 

(last visited on Nov. 15, 2010).
145 Maritime Act (P.R.C.), supra, note 7, arts. 270, 271 and 272.
146 Civil Aviation Act (P.R.C.), supra, note 8, arts. 185, 186 and 187.
147 Zhonghua Renmin Gongheguo Piaojufa [Negotiable Instrument Contract Act] 

arts. 96-101 (1999, revised in 2004) (P.R.C.).



Highlights of China’s New Private International Law Act 683

Second, strongly infl uenced and much inspired by modern foreign 
and international legislation, the Confl icts Act incorporates many of the 
most advanced developments currently discussed in private international 
law148. For instance, the principle of closest connection has been stipulated 
as a subsidiary principle of application of laws; party autonomy has been 
confi rmed and expanded, besides contracts and family law, its application 
was extended to torts and real rights in movables; moreover, the Confl icts 
Act refl ects the notion of the protection of weaker parties; most impres-
sively, abandoning the traditional civilian tradition, the Confl icts Act fol-
lows the Hague Conventions which establishes habitual residence, rather 
than nationality, as the principal connecting factor to determine lex per-
sonalis. Thanks to the incorporation of those advanced notions, the Con-
fl icts Act has successively modernized the substantial parts of Chinese 
private international law.

Nonetheless, as China’s fi rst statute on confl ict rules, the Confl icts Act 
has some obvious defects. First, the Confl icts Act is not a comprehensive 
code of private international law which contains but choice-of-law issues 
on civil relationships. Second, as analyzed supra, some articles contained 
in the Confl icts Act are defective which need modifi cation and improve-
ment. Third, within the areas that are covered by the Confl icts Act, certain 
provisions are somewhat incomplete; thus, some legal gaps remain to be 
unfi lled.

In this light, the author suggests that the improvement of the Con-
fl icts Act may take two steps: First, the Supreme’ People’s Court shall inter-
pret the Confl icts Act in near future so that minor defects of the Confl icts 
Act can be overcome149. Second, when the judicial interpretation cannot 

148 According to the legislators, during the process of drafting, the confl icts statutes of 

some foreign countries, principally Germany, Switzerland and Japan, and the conven-

tions of the Hague Conference of Private International Law and some Europe Union’s 

regulations have been referred to. See <http://www.npc.gov.cn/huiyi/cwh/1116/2010-

08/28/content_1593162.htm> (last visited on Nov. 15, 2010).
149 According to the Law on the Organization of the People’s Court, the Supreme People’s 

Court has the authority to give judicial interpretation under the following two cir-

cumstances: (i) the Supreme People’s Court can provide interpretation when it actually 

tries a case, if there is a request for interpretation submitted from a Higher People’s 

Court, and (ii) when a new law is enacted, the Supreme People’s Court is entitled to 

give a general interpretation about how the legislation should be implemented in 

adjudication. F. Lin, supra, note 12, p. 221.
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satisfy the judicial practice any longer, the National People’s Congress, as 
China’s supreme legislature, shall amend the Confl icts Act, and when the 
time is ripe, a comprehensive code of private international law should be 
enacted.


